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OBSERVATIONS, &c. 


S a diſpute concerning Literary 
Property, carryed on at different 
times, has of late been renewed with 
more than ordinary vigour, the Author 
of the following Obſervations was in- 


duced to ſtate a few Facts relative to it, 


ſome of which formerly fell under his 
proper notice; and if, in endeavouring to 
do juſtice to the ſubject, he has been oblig- 
ed to deſcend to ſome diſagreeable inſtan- 
ces of unfair dealing, it is hoped that leſs 
offence will be taken, on his declaring 
once for all, that this is done in a man- 
ner wholly diſintereſted, and with the 
ſtricteſt guard againſt any partial aggra- 
vation or miſrepreſentation whatſoever. 


To begin with a ſhort view of ſome 
Statutes made for the advancement of 
Learning, and the particular benefit of 


* A ſuch 


„ 
ſuch Societies and Repoſitories, as are in 
a more eminent degree deſtined to ſupport 
it; with regard to which Societies chiefly 
theſe Statutes come at preſent under con- 
ſideration. 


1. By an Act, 17 Char. 2. c. 4. every 
Printer is required to deliver three copies 
of the beſt and largeſt Paper of each Book 
printed by him before it is vended, to 
the Maſter of the company of Stationers, 
for the uſe of the King's Library, and 
the two Univerſities, under the penalty of 
forfeiting the ſum of five pounds for 
each copy not ſo delivered, as alſo the va- 
lue of the ſaid copies. While this act ſub- 
ſiſted, ſeveral Books were delivered for 
the uſe of the King's Library, and the 
ſaid Univerſities. | 

2. In 


Dr. Bentley, keeper of the King's Library, 1694, 

ſays, That upon application to the Maſter of the Stati- 
oners Company, he procured near a thouſand Vo- 
lumes to be ſent into it, that were due from Bookſel- 
lers; though it appears that even then ſome of them 
abſolutely declined complying with that Act: one B. 
in particular declaring, That he knew not what right the 
Parliament had to give away any man's property; — that 
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2; In another, 8 Ann. c. 19. f 5. entitu- 
led, An Adi for the encouragement of Learn- 
ing by veſting the cogies of printed Books in 
the Authors, &c. to the three copies were 
added fix more, viz. one to the Libra- 
ry of Sion College, one to that belong- 
ing to the Faculty of Advocates in Edin- 
burgh, and one to each of the four Uni- 
verſities in Scotland; to be delivered on the 
ſame Penalties ; and Proſecution to com- 
mence within three months. 2 


Under this latter Act very few books 
of value have been obtained, the Bookſel- 
lers being determined not to loſe ſo ma- 
ny Copies of the largeſt Paper, as this Act 
requires to be delivered, and chuſing ra- 
ther to forfeit all the benefit of it, and 
truſt one another, by never entering their 
Books in the Regiſter of the Stationers- 
Hall; or when this method is not ſafe 
enough, entering only one Volume of each 


A 2 5 ſett; 


Je hoped the Company of Stationers would refuſe, and try 
it at Lat; — that they were a Body, and had a cm 
Purſe, &c. Pref. to Bentley's Diſſ. on Phalaris p. 30, 37. 
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ſett ; that being deemed effectual to pre- 


vent any others of the trade from print- 
ing ſuch ſett upon them. And thus, 


when complete ſetts of works have been 
claimed for any of the aforeſaid Libra- 
ries, or even offers made to purchaſe the 
remaining Volumes not entered as the 
Acts direct, the Bookſeller has not only 
refuſed to part with them gratis, but e- 
ven to ſell the remaining Volumes to 
ſuch claimants, unleſs thoſe other Vo- 
lumes, that had been delivered, were like- 
wiſe paid for at the ſame time. 


3. Should a Proſecution be undertaken 
for the ſmall Penalties appointed by theſe 
Acts, ſince the Clerk of the Stationers 
Company to whom application 1s made, 
only gives in his Accounts quarterly at 
the ſooneſt, the Time fixed for commen- 
cing ſuch Proſecution muſt elapſe before 
the mm &c. can regularly make 

their 


> This was the preciſe anſwer given to an Agent 
from the Univerſity of Cambridge by that very perſon 
who commenced the late Proſecution againſt ſome 
Printers in Scotland, viz. Millar, on his having publiſh- 
ed the laſt volume of the Court of Augu/ins. 


3 
their demand, and receive notice, whether 
it will be complyed with or not; by which 
means the ſeveral Societies entitled to 


ſuch a number of Books, are in a great 


meaſure deprived of the benefit intended 
for them by theſe Acts. 


4. This has long been the fate of the 
Univerſity of Cambridge in particular, 
which has made frequent enquiries into 
the Affair, and which (ever actuated by 


a true zeal for promoting every branch 


of 


© The furniſhing publick Libraries with all new 
Books ſeems to be more effectually provided for in 
ſome other Countries. In France every publiſher of 
a new work who is entitled to an excluſive property by 
the Privilege du Roi, is at the ſame time obliged to 
deliver two Copies into the King's publick Library, 
one into that of the Louvre, one into that of the Chan- 
cellor of France, and one into that of the Keeper of 
the Seals. — But there is leſs occaſion to dwell longer 


on this ſubject, or enter deeply into that other which 


is cloſely connected with it, viz, the ſtate of Literary 
Property here, or in other Nations, at preſent, or about 
the time when printing became general ; fince ſo full a 
Hiſtory of theſe points, as well as of the Act in 8 Ann. 
together with the ſeveral proceedings on that AQ, is 
given in a late Pamphlet, entitled, Conſiderations on the 
Nature and Origin of Literary Property. Edinburgh 
printed 1767. / 
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of Literature) endeavoured ſome time 
ago to reduce the exorbitant price of Law 


Books, by cauſing one ſmall Volume to 


be printed under their Licenſe, in order 
to aſſert the privilege of printing a/? kinds 
of Books, granted to them by their Char- 
ter; which Grant they were given to un- 
derſtand would in this caſe be conteſted ; 
as in truth it was; but having ſupport- 


eld it at a large expence, in a tedious liti- 


gation with the Law Patentees, and at 
kngth gain'd their cauſe, they publiſhed 

a cheap ſett of the Statutes, with the ſame 
laudable intent, as they likewiſe had un- 
dertaken, and at firſt with no ſmall haz- 


ard, the pfinting of Bibles. 


5. Let it be farther obſerved, that in 
the argument drawn from theſe Acts in 


favour of a permanent Literary Property, 


the benefit of either Author or Reader 


ſeems not to be really conſulted fo much 
as that of a few Bookſellers ; who, tis ap- 
prehended, have been in no ſmall degree 

op- 


* A full Report of this may be ſeen i in Dr. Burn's 


" Feel, Law, under Colleges, 
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oppreſſive toward them both, by com- 
bining againſt the circulation of all c- 
pies that are not placed under their im- 
mediate protection, or the ſale of which 
may prove detrimental to ſuch as have 
come already into their poſſeſſion ; and 
when they are willing to undertake 'or 
aſſiſt in ſome new publication, have been 
| known to exact no leſs than 28 per cent. 
for ſuch aſſiſtance, © beſide other advan- 
tages accruing to them from ſeveral ar- 
ticles in trade too notorious to need ſpe- 
cifying; not to mention divers impoſiti- 
ons in the various materials; together 
with ſome Obſtructions from other 
Quarters; particularly the withholding 
a draw-back on the duty of paper, which 
by another Act, 10 Ann. c. 19. f 63. is al- 
lowed for all books printed in Latin, 
Greek, Oriental or Northern languages 
at either Univerſity. And this laſt Act is 
thought 

e N. B. The Bookſcllers have always 28 per cent. for 
ſuch pieces as they call Pamphlets; and of this fort they 
' reckon all from 64 to 25s price. How much higher they 


extend the notion of a Pamphlet, I do not know. For 
a book of 55 they have uſually 15 per cent. 


8 
thought of conſequence enough to be ſtill 
publickly commemorated, at leaſt in one 
of our Univerſities, though the reſpective 
Editors are very ſeldom able to reap any 
advantage from it. | 


6. By theſe means an author, if he 
could get ever ſo fair and early account 
of the net produce to be ſhared with his 
bookſeller, after an edition is all ſold off, 
(according to the uſual agreement made 
between them,) rarely is allowed the third 
part of ſuch clear profit, when it does 
come in. Or if, rather than wait this 
event, he for obvious reaſons is deſirous 
of parting with his copy outright, which 
is no uncommon caſe; he is forced to do 
this for a trifle, on pretence of the great 
hazard to be run in the diſpoſal of it : 
which though ſometimes juſt enough, 
yet is too often merely a pretence in the 
fraternity to make an unreaſonable Pro- 
perty of the unskilful and unwary, or the 
neceſſitous author, who lies at their 
mercy. * 7. 1 


. This, I have been told, was the caſe of Dr. 1/hitby, - 
with regard to his Comment; he was forced to trudge 


* 
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7. 1 would not appear altogether in- 
ſenſible of the benefit which ſuch an uſe- 
ful Body of men may, and often do con- 
fer upon the public, by contributing to 
bring works of great length and difficul- 
ty to light, the expence of which could 
not be ſo eaſily, if at all, ſupported by 
the authors themſelves, or their friends : 
much leſs would I be underſtood to inſi- 
nuate, that there are no exceptions to the 
way of dealing above deſcribed between 
Authors and their Bookſellers; ſome of 
the former may probably now and then 
drive a hard bargain with the latter ; and 
others, or their Heirs, may receive ſome 
conſiderable gratuity from them on the 
uncommon ſucceſs of a work; ® but theſe 
are moſt extraordinary inſtances of Ge- 
neroſity, and the general treatment is far 
otherwiſe. On which account it was 
B © judged 

about the town, tendering his copy to moſt of the 
principal bookſellers; but received the ſame anſwer 


from them all; the price having been ſettled before a- 
mong themſelves in one of what they call their Congers. 


Such was the polite behaviour of the Proprietors 
of Dean Prideaux's Connection; which deſerves to be 


mentioned to their honour, and is here remark'd with 
pleafure. 
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| judged expedient, ſome years ago, to at- 


tempt the Emancipation of Authors, by 
inſtituting a certain literary Society for 
their relief; to print and circulate ſuch 
works as were approved, at a public ex- 
pence, and when the neceſſary charges 
were deducted, return them the remain- 
ing profit of the edition with all conve- 
nient diſpatch ; and a few Books were 


actually publiſhed on that footing. But 
this good deſign ſoon failed; probably on 
finding, that theſe books could no more 


be circulated without the uſual con- 
ceſſions to the Trade, than others that 
come forth by Subſcription, or for the be- 
nefit of the Author ; which are commonly 
ſtifled in the birth, or make their way 
into the world under no ſmall difficulties 
and delays. 


8. When at this cheap rate the London 


Bookſellers have got copies into their 


hands, inſtead of preſenting them to the 
public at a price in any reſpect proporti- 


onable, how often do they either keep 


them 
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them up to enhance the value, (ſince 
the ſettling of prices by Authority has 
been dropt) or continue to exhibit them 
in ſuch a faſhionable, expenſive dreſs, as 
makes them come three times dearer than 
they might have been afforded? which 
renders a republication of them in ſome 
more frugal and commodious form, in 
other parts of his Majeſty's Dominions, 
highly beneficial tothe Community; if they 
could as eaſily be introduced amongſt us. 


9. But here again, a conſiderable num- 
ber of London Bookſellers have been ex- 
tremely active to get all ſuch ſuppreſſed, 
by a late Confederacy ; binding themſelves 
not to keep in their ſhops any Engliſh 


Books whatſoever that had been reprint- 
ed in Scotland, under the heavieſt of Pe- 


nalties; and raiſing a large fund for the 
employment of proper perſons to ſearch 
out or ſeize all of them, that were in ſale 
amongſt us. 


10. With the ſame view of ſecuring an 
im- 


„ 

immoderate gain by ingroſſment, have 
the ſame perſons occupied ſeveral Claſſic, 
or capital writers in our Language, an- 
cient and modern; for the Copies whereof, 
tis juſtly preſumed, that neither they nor 
their predeceſſors paid any valuable con- 
ſideration at all; and conſequently can 
plead no more right to an excluſive ne- 
gotiation with them, than they can have 
in the bare text of other Claſſics, Greek or 
Latin, But having once got theſe into 
their poſſeſſion (and there is ſcarce one of 
them worth occupying, that is not thus 
_ foreſtall'd,) they adhere to this right of 
occupancy, or rather uſurpation, very 
ſtrictly ; carefully ſecrete them from com- 
mon uſe, and traffick with them among 
ſome of the combination everlaſtingly ; to 
the no ſmall detriment of the common- 
wealth of letters, which 1s hereby depriv- 
ed of all the benefits ariſing from that 
grand ſource of Improvement, the emula- 
tion of various artizans; who would con- 
ſtantly be ſtriving to ſurpaſs each other in 


the uſefulneſs, elegance and cheapneſs of 
ſuch 
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| ſuch works, had they all an equal, incon- 
teſted right to the fabrication and diſpoſal 
of them. Whereas, if theſe private and per- 
petual titles ſhould prevail, inſtead of aim- 
ing at improvements, many of the moſt in- 
duſtrious, and faireſt traders muſt be diſ- 
treſſed, for want of buſineſs ſufficient to 
maintain themſelves and their families. 


11. The Act of 8 Ann. veſting copies of 
printed books in the Authors, &c. which 
has of late occaſioned ſo many doubts 
and difficulties, is particularly favourable 
to Authors of Books, by freeing them from 
the charge and trouble of procuring freſh 
Patents on every new publication (as the 
caſe was before with them, and remains 
yet with regard to other uſeful Inventions) 
and is juſtly ſtiled a landing univerſal Pa- 
tent, giving them the ſole right in all their 
books then publiſhed for twenty one 
years; in all others hereafter to be pub- 
liſhed, for the term of fourteen years, 
and no longer; yet returning to them for 
other fourteen, if the Authors ſhall ſurvive 


the 
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the firſt; the Legiſlature having eſteemed 
theſe terms of years to be an ample com- 
penſation for all the intereſt they could 
be ſuppoſed to have in ſuch Books; and 
by all common rules of conſtruction, in- 
tending that the Copy-right hereby con- 
veyed ſhould ceaſe again at the end of 
the latter Term, as well as of the former. 


12. The preſent Act then appears to 
be neither accumulative nor reſtrictive of 


any antecedent right properly ſo called ; 


but rather creative of a full, clear one for 


a determinate time, and under certain 


Conditions; and if theſe were duly ob- 


encouragement of Learning, as the advanc- 


ſerved, they might tend as much to the 
en er inextinguiſhable 


ing an 


Property in ſuch Copies would prove 


pernicious and deſtructive to it. 


13. Nor can the contrary notion, I ap- 


prehend, be collected from the Preamble 
of this ſame Act, which, together with 


Authors, joins Preprietors; meaning thoſe 


per- 


„ 
perſons, who either purchaſed of them 


the whole work on a preſumption of be- 


ing able to obtain the neceſſary protec- 
tion for it, or by joining with them in 
the expence of ſuch publication, had 
equal reaſon to expect their ſhare of the 
like recompence, or at leaſt indemnity 
from the Public. But ſuch a vague im- 


perfect right as this, ſeems incapable of 
ever being legally aſcertained, any more \ 


than the exact bounds of Gratitude can 
be defined, or proper Damages 2 for 
the violation of it. ] 


14. The caſe in ſhort ſeems to ſtand 
thus. A Proprietor bought up an Im- 
preſſion, expecting that it would for ſome 
_ conſiderable time keep to the ſame price 
that it bore at the time of publication. 
On the firſt appearance of the contrary, 
from any other impreſſion being carried 
on without his conſent, he might formerly 
have had a particular Patent, and now 
enjoys the benefit of a general one, to 
prevent ſuch impreſſion from being here 
ven- 


b 
! 
| 
| 
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' 
| 


6 16 ) 
vended to his prejudice; which moreover 
entitles him to the forfeiture of all ſuch 
Books as are expoſed to ſale, and every ſheet 
thereof; and further orders, that every 
offender ſhall forfeit one. penny for every 
fert which ſhall be found printed or print- 
ing, publiſhed or expoſed to ſale, one muety 
thereof to the Crown, the other to any per- 
ſen who ſhall ſue for the ſame; (though 1 


believe that Clauſe was ſeldom or never 


put in force, probably from the ſmallneſs 
of the forfeiture:) and if the original Pro- 
prietor, or thoſe to whom his Property is 
transfer'd, do not think it worth their 
while to take the benefit of theſe privileges 
and protections; they have no more room 
to complain that their Impreſſion is injur- 
ed by a better taking place, than they can 
have to proſecute another perſon for writ- 

ing on the ſame ſubject in a ſo much ſu- | 
perior way, as will reduce their own work 


to waſte Paper. 


15. If it be ſaid, that this ſuppoſed in- 


herent Property muſt be of laſting bene- 
. 
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fit to Authors; who might diſpoſe of ar 
Copies to Bookſellers upon better terms, 
if their own right in them were allowed 
to be perpetual. I anſwer: if the ſole right 
for fourteen, or twice fourteen years, 
during which a new Book has its chief 
run, be not deemed ſufficient to reim- 
burſe the purchaſer, I doubt whether he 
is like to get much more by ſuch imagin- 
ed Perpetuity; or conſequently, will bid 
more for the Copy on that account. But 
if the Book have really ſo good a run, as 
to keep its original price during all that 
term; ſurely, ſome time before its expira- 
tion, the Proprietor may, and ought to 
preſent the public with it-1n a cheaper 
form; and thereby will guard effectually 
C againſt 

Why upon an Impreſſion of every popular Book 
in a pompous Folio or Quarto, there is not at the ſame 
time worked off as neat an Edition in Octavo; which 
may be done without compoſing it anew, at little more 
expence than that of Paper, the ſame Types remain- 
ing; only the fize of Pages being altered, by a me- 
thod not perhaps commonly known, termed among 
Printers over-running, and which was lately executed 
in the greateſt part of Dr. Taylors Demoſthenes ; —— 


why publiſhers of very faleable Books do not make 
uſe of ſuch a method more frequently, to accommo- 
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againſt the danger from invaders, without 
being farther armed with an endleſs pow- 
er of proſecuting ſuch ideal Copy-rights; 
the natural effect of eſtabliſhing which 
power, and entruſting it in ſuch hands, 
may, perhaps, appear ſufficiently from 
ſome parts of their management already 


pointed out. 


16. Nor can any thing be inferr'd 
from that Proviſo in the concluſion of 
the ſame AR, viz. That it do not extend 
either to prejudice or confirm any right that 
the ſaid Univerſities, or any perſon or per- 
ſons have, or claim to have to the printing or 
reprinting any Books, &c, as appears ſuf- 

ficiently by its connecting all the rights 
of ſuch perſons with thoſe of the Univer- 
fittes; i. e. Rights not merely natural, but 
entirely founded upon Statute or Charter. 


17. But what ſenſe ſoever this Act may 
be 


date the Public with them at an eaſy rate, is not, I 
fear, ſo eaſily accounted for on any Principles that 
will be owned. | 
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be capable of, one would rather wiſh and 
hope for an explanation or amendment 
of it, than allow ſuch Interpretations to 

take place, as leave room for all the abu- 
ſes abovementioned, and all the vexatious 
Law-ſuits that will of courſe ariſe from 
them; to. countenance which abuſes, a 
Bill was preferr'd about thirty years ago, 
and rejeted.* Neither does it yet appear, 
why the permitting of the Books in queſ- 
tion to be imported under proper regula- 
tions, ſnould be deemed an undue encou- 
ragement of a Piratical Commerce, rather 
than a prudent precaution againſt inju- 
rious Monopolies: for in that light ſeveral 
of the above practices will undoubtedly 
be conſidered, notwithſtanding all the 
Arts uſed to palliate and diſguiſe them. 


18. Upon the whole; though it muſt 
be confeſſed, that the reprinting ſome 


large 


I have ſent you the Copy of a Bill now depend- 
ing in our Houſe for the Encouragement of Learning 
(as the Title bears} but I think it is rather of advant- 
age to Bookſellers than Authors.” Mr, Pulteney's Letter 
to Dr, Swift, April the 29th, 1735. 
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large works in a more convenient form, 
without the conſent of the original Au- 


thor or his Aſſigns, may now and then 


fall heavy on them, notwithſtanding all 


the Remedies hitherto provided ; yet 
there does not ſeem ground ſufficient to 
believe, that upon an impartial balancing 
of conſequences on each fide, thoſe in- 
conveniences, either to the Community 
or to Individuals, which are apprehended 
from the former, will prove in any re- 
ſpect ſo great and general, as theſe that 
are ſeen, and felt very ſenſibly, to attend 
the latter. . 


THE END. 
10 JA 66 


